Short notes on:

RECKLESS CREDIT: OBLIGATIONS OF THE CREDIT PROVIDER AND CONSUMER

Introduction
The National Credit Act No. 34 of 2005, as amended from time to time, (hereinafter called “the Act”)
first introduced the concept of reckless credit or lending in South Africa. The Act aims to promote
responsible credit granting and use, and for that purpose prohibits reckless credit granting by credit
providers.

Upon reading the preamble of the Act briefly, it seems as if there is a one sidedness in that
obligations exist only for the credit provider, however, the fact that it mentions “…granting and use,”
(own emphasis), clearly indicates that certain obligations exist for the prospective consumer as well.

All of this forms part of the elaborate objective and purpose of the Act: to promote responsibility in
the financial and credit market1 by encouraging accountable lending or borrowing, the avoiding of
over-indebtedness and the opportunity for consumers to fulfill their financial obligations.

Reckless credit versus Over-indebtedness

Over-indebtedness refers to a situation where, after a careful assessment is done and all available
information processed, a determination is made that the particular consumer is, or will be, unable
to satisfy all the obligations under all the credit agreements to which the consumer is a party in a
timely manner. In order to do the above, a consumer’s financial means, prospects and
obligations and probable propensity to satisfy all the obligations under all the credit agreements to
which the consumer is a party2 in a timely manner, as indicated by the consumer’s history of debt
repayment, must be taken into account. In sections 85 and 86 of the Act, there are certain debt relief
remedies, which aim to achieve a debt restructuring prioritising the consumer’s satisfaction of all
responsibilities and obligations under the credit agreements to which the consumer is a party.
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Reckless credit or lending, on the other hand, involves a situation where the consumer becomes
over-indebted as a result of the granting of reckless credit. The Act states that a credit agreement is
entered into recklessly if, at the time that the agreement was made or at the time the credit limit was
increased:

a) the credit provider failed to conduct an assessment as required by section 81(2), irrespective
of what the outcome of such an assessment might have concluded at the time; or

b) the credit provider, having conducted an assessment as required by section 81(2), entered
into the credit agreement with the consumer despite the fact that the preponderance of
information available to the credit provider indicated that;
i.

the consumer did not generally understand or appreciate the consumer’s risks, cost or
obligations under the proposed credit agreement; or

ii.

entering into that credit agreement would make the consumer over-indebted.3

It is apparent that there could be an overlap between reckless credit and over-indebtedness, but this
will not always be the case. Not all instances of reckless credit granting would necessarily result in
over-indebtedness and neither would all instances where consumers become over-indebted be as
a result of credit being extended recklessly.

Obligations placed on credit provider

There are certain measures in place to prevent reckless credit. These place obligations on both
credit provider, as well as the consumer. The most important obligation the Act placed on a credit
provider, is by making the conduction of a pre-agreement financial or affordability assessment on
behalf of the consumer compulsory. If the credit provider fails to conduct such assessment, the credit
agreement entered into between the credit provider and the consumer is classified as reckless
lending or reckless credit, irrespective of what the outcome of the assessment might have
been. Furthermore, in the event that the credit provider conducts an affordability assessment, as is
required by the Act4, and the outcome of the assessment indicates that the consumer does not
understand the risks, costs, or commitments made in terms of the agreement, the agreement will
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also be classified as reckless lending or credit. A bad debt repayment history, for example judgments
due to non-payment of debt, might serve to expose the consumer as a possible reckless credit risk
in the sense that entering into a credit agreement with him or her might lead to the consumer’s overindebtedness. It is submitted that it is prudent that the assessment contain a reference to the fact
that the credit provider did have due regard to the consumer’s debt repayment history as required
by section 81(2)(a)(ii).

Further to the obligations listed above, the credit provider, as part of the assessment, needs to
analyse the proposed consumer’s debt repayment history as a consumer under credit agreements,
all existing financial means, prospects and obligations, and whether there is a reasonable basis to
conclude that any commercial purpose, which may be the reason for the credit application, may
prove successful.

Obligations placed on the consumer when applying for credit

Although, there are numerous and multifaceted responsibilities placed on the credit provider, it does
not mean that the credit provider is the only party which may be held liable in the event of reckless
credit. The consumer needs to join the credit provider in the task of preventing reckless credit which
may, in the end, lead to over-indebtedness.
The consumer is required in terms of the Act5 to answer completely and truthfully any questions, or
provide all information requested by the credit provider upon applying for the credit or while the
application is being considered by the credit provider. This, for example, also means that when a
consumer applies for credit under a credit agreement with a credit provider, it may not apply, at the
time while the initial credit application is being considered, for credit with another credit provider,
without disclosing such information to the credit providers. The credit provider will need such
information for the section 82 assessment, which will have a direct influence on whether credit is
granted or not. The information which the consumer needs to provide is much more elaborate than
a mere affordability assessment and therefore the complete and utmost honesty of the consumer is
crucial in the credit application process.

Remedies available to consumer
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Reckless credit could be raised as a defence in legal proceedings by a consumer, alternatively, the
consumer can make application to a court or the National Consumer Tribunal (the Tribunal) in order
to have a credit agreement declared reckless. Whichever of the above is the case, the allegations
should be supported with sufficient evidential proof. In SA Taxi Securitisation (Pty) Ltd v Mbatha6
(the Mbatha case), the court emphasised that due to the number of false allegations of reckless
credit by consumers, such allegations must be supported with factual proof.

Where a court or tribunal determines that a credit agreement is reckless, it may make either one of
the following decisions; a) setting aside of a Reckless Credit Agreement, or b) suspension of a
Reckless Credit Agreement. Should a credit agreement be set aside, the agreement would be null
and void, as if it was never concluded, and thus the parties would be placed in the position they were
prior to the conclusion of the agreement. In the Mbatha case, the credit provider would become
entitled to restoration of the financed vehicle, and the consumer would no longer have any
obligations in terms of the agreement.

In terms of the suspension of a Reckless Credit Agreement, section 84 of the Act provides a detailed
indication of what suspension entails. During a period that the force and effect of a credit agreement
is suspended in terms of the Act:

a) the consumer is not required to make any payment required under the agreement;
b) no interest, fee or other charge under the agreement may be charged to the consumer;
c) the credit provider’s rights under the agreement, or under any law in respect of that
agreement, are unenforceable, despite any law to the contrary.
The effect of this penalty for the credit provider, would thus be that the credit provider would not
receive any payment in respect of the agreement for the period of the suspension. It would further
forfeit all further charges and interest that would have accrued during the suspension period. Once
the suspension ends, the respective rights of the credit provider and the consumer are revived, and
fully enforceable. No fee, interest or charges may be added for the period of the suspension.

Scope of application and defence against reckless credit available to credit provider

Reckless credit and the debt relief remedies envisaged in the Act, more specifically part D of Chapter
4, only applies to consumers who are natural persons. Furthermore, consumers needed to enter into
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the credit agreement on or after 1 June 2007 in order for this part of the Act to apply to such
consumers. This means that the remedies are not available to juristic persons such as companies,
state organs, trusts, etc., and neither is the provisions applied retroactively.

It should further be noted that sections 81 to 84 of the Act, and any other provisions in part D of
Chapter 4 of the Act, in the extent that these relate to reckless credit, do not apply to the following,
provided the below are reported to the National Credit Regulator in the prescribed form and manner:

a) a school / student loan;
b) an emergency loan;
c) a public interest credit agreement;
d) a pawn transaction;
e) an incidental credit agreement; or
f) a temporary increase in the credit limit under a credit facility.

Should there be an allegation against the credit provider that the credit agreement constitutes a
reckless credit agreement and the credit provider is able to establish that the consumer failed to
entirely and truthfully answer any request for information made by the credit provider during its
assessment in terms of section 81, it will be a complete defence against such allegation. In such a
situation a court or tribunal should determine whether the consumer’s failure to do so materially
affected and influenced the ability of the credit provider to conduct a proper and accurate
assessment.

The above defence is only available to the credit provider if they are able to prove that both
requirements in terms of section 81(4) of the Act have been met. Due to the Act not defining the
meaning or scope of the word “materially”, it is submitted that the facts and the extent of the
untruthfulness of the consumer in each matter should be assessed and considered individually.

Conclusion

The Act provides that a court may, in any proceedings wherein a credit agreement is considered,
declare that a credit agreement is reckless, despite any provision of law or the agreement 7. This
differs from the court’s powers in relation to over-indebtedness, where the Act8 requires that there
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is an allegation of over-indebtedness before the court may exercise its powers in relation thereto.
While one of the purposes of the National Credit Act is to discourage reckless credit, the Act is also
designed to facilitate access to credit by borrowers who were previously denied such access.

Whether you are a consumer, where you would like to assess your rights or options regarding an
allegation of reckless credit, or alternatively a credit provider, who needs to put the necessary
measures in place in order for your company to grant credit with peace of mind, contact a
professional at SchoemanLaw Inc., and we will assist with all legal steps and procedures to ensure
your rights provided for in the National Credit Act are protected.
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